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the extended Primary Term, reach the required True Vertical Depth (unless prevented 
due to mechanical or other related downhole causes) shall subject lessee, after demand, to 
liquidated damages ……” 

 
Reason:  The wording in the current draft can be read to require that the well reach TVD 
prior to the end of the extended primary term or the lessee is subject to liquidated 
damages.  In the case of ultra-deep wells, these wells can take over a year to drill.  Given 
the time it takes to put these plays together, rig availability difficulties, etc., a lessee 
operating in good faith and to the State’s benefit could be exposed to liquidated damages 
because they don’t/can’t reach TVD by the end of the term.   

 
3. Shut-In Payments (Article 3.(F) of the Draft 2016 Lease Form, Pages 7-8; for 
comparison, see Existing 2000 Lease Form Para 6(d)(i) & (ii))   
 

Suggested Change:  Go back to the prior shut-in clause or some version of it (more of a 
submission format, with certain information being required to qualify a well as 
commercially productive).  Alternatively, consider revising in such a way as to allow the 
staff to approve shut-in requests (whether that is referencing OMR or simply Lessor).  In 
any event, you should be able to get a certain number of shut-in periods without having to 
go back every time for approval. 

 
Reason:  The main differences in the new provision (from the prior shut-in clause, along 
with the policy requirements for qualifying a well as commercial) are that now you have 
to make the request to the Board (under “(F)(1)”), rather than just to the staff, and you 
have to make a request prior to the end of each shut-in period (under “(F)(5)”).  Having 
to deal with the Board, with their monthly meeting schedule, initially and prior to each 
shut-in period, adds administrative burden (for both the lessee and lessor) and could 
jeopardize lease maintenance.  Historically, in private and other leases, shut-in payments 
are a routine and necessary lease maintenance tool.   

 
4. Royalty Clause (Article 6 of the Draft 2016 Lease Form, Pages 10-15; for comparison, 
see Existing 2000 Lease Form Para 6)  
 

Suggested Change:  At the end of the first paragraph under “(A)” and “(B)”, after the 
indices, add the following: “Lessee may elect one of the previous listed indexes or 
bulletins for each calendar year as the “Fair market price” floor and pay the higher of the 
sales price received or the elected index or bulletin.” 
 
Reason:  Under “(A)” and “(B)” the “fair market price” is expressed in terms of not 
paying less than a number of prices.  Previously, fair market price was defined as not less 
than an average of posted prices (oil) or the price in a prudently negotiated arm’s length 
contract (gas).  There is some concern that lessee’s could be exposed to a monthly 
calculation based upon picking the highest price for that particular month, which could 
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create exposure and uncertainty to a lessee in attempting to properly comply with the 
lease terms.   

 
5. Transfers and Assignments (Article 7 of the Draft 2016 Lease Form, Page 15; for 
comparison, see Existing 2000 Lease Form Para 8)   
 

Suggested Change:  Delete “(D)” and continue with the current practice.   
 

Discussion:  It would seem as much of the State’s concerns would already be covered 
under the financial security and insurance provisions.  Evaluating parties acquiring a 
lease or interest in a lease for financial and technical capability will be time consuming 
and fraught with a number of problems.  Often a party will acquire the lease by 
assignment and then put the deal together.  The financial capacity is not always there 
upfront (even if one is buying an already producing property); often times partners or 
revenue sources need to be found or put together.  It is questionable whether start-ups and 
prospect generators, which have benefited the State greatly in the past (on its lands and 
job creation), would pass muster under this criteria.  Also, what standards will be used by 
the State for the owners of different interests?  Are smaller interest owners going to have 
to meet the same standards?  How long is it going to take to get assignments approved 
while the State evaluates all of this information?  Does the State have the staff to do this?  
This provision has the ability to affect a myriad of transactions from putting together 
multiple party drilling and exploration programs to the buying and selling of producing 
properties.  This affect will bleed over to private leases and activity on private lands, 
because many drilling programs or producing property sales and acquisitions involve a 
mixture of State and private leases.  If this provision stays, it should be used sparingly 
and only when necessary, and not applied to every transfer. 
 

6. Pooling and Unitization (Article 8 of the Draft 2016 Lease Form, Pages 15-16; for 
comparison, see Existing 2000 Lease Form Paragraphs 9 and 10)   
 

Suggested Change as to “(B)”:  Ad the following after the ninety (90) day provisions: 
 

An extension of the ninety (90) day period will be granted and may not be 
unreasonably be withheld by Lessor, upon application made by Lessee due to the 
existence of extraordinary issues, including title or survey issues. 

 
Reason:  Under “(B)” a ninety (90) day deadline has been imposed for submitting unit 
survey plats, with liquidated damages in the amount of $100 dollars per day for every day 
after notice for failure to comply.  The lead in to the ninety (90) day requirement states 
“unless waived by Lessor.”  To date submitting the survey plat has been an Office of 
Conservation requirement, not a lease requirement.  There are often times when it is not 
possible to furnish a unit survey plat within ninety (90) days due to title and/or survey 
problems.  Also, where the State Lease is owned by a non-operator (whether with or 
without an operating agreement with the operator), the lessee may be without control or 
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ability to cause the operator to have the survey timely performed.  Depending upon how 
this provision is implemented and what discretion is used in granting the waiver, this 
provision could create problems for lessees.     
 
Suggested Change as to “(C)”:  The last sentence of “(C)” should be deleted. 
 
Reason:  The requirement that royalties in this situation be paid back to the first date of 
production can create problems, depending upon the timing of unitization.  It may result 
in lessees having to pay royalties twice (i.e., on a lease basis (8/8ths) to the lessor for the 
bottomhole location, and on a unit basis under the State Lease) prior to the unit being put 
in place. 

 
7. Lessee Reporting (Article 9 of the Draft 2016 Lease Form, Page 17; for comparison, see 
Existing 2000 Lease Form Para 11)   
 

Suggested Change:  Delete items “(6)”, “(7)” and “(8)” under “(A)”. 
 

Reason:  Data and informational requirements under the State Lease present unique 
problems, when compared to private leases, because the State is subject to public records 
laws, absent specific statutory exceptions.  The addition of items “(6)” [paleontological 
reports], “(7)” [velocity surveys] and “(8)” [geophysical survey data] are very 
concerning.  The information required under “(6)” and “(7)” is critical and sensitive 
business information, and requiring it exposes it to being obtained by competitors via 
public records requests.  As to “(8)”, under most seismic data license agreements, lessees 
would be contractually prohibited from disclosing the data.  Also, lessees would have the 
same concerns regarding exposing this highly sensitive and confidential information to 
public records requests, as discussed above.  The referenced Title 30 provisions were not 
written for this situation and likely do not provide the necessary protection for this 
information.  La. RS 30:209.1 arguably deals with geophysical and geological data 
obtained pursuant to seismic permits and exclusive geophysical agreements and the 
ability of the State to maintain such data confidential under same.  La. RS 30:213 
provides that, for seismic permits granted after July 1, 2004, the permitee is not required 
to submit the data, but the Board or employees of OMR may review the data, but all such 
information is to be kept confidential and is excepted from the disclosure requirements 
under the public records laws.  The statutes referenced do not clearly apply to 
information submitted pursuant to leases, as they were drafted more to deal with data 
being obtained pursuant to seismic permits and exclusive geophysical agreements.  
Therefor arguably there would be no protection from public records requests.   

 
8. Termination and Release (Article 11 of the Draft 2016 Lease Form, Pages 19-20; for 
comparison, see Existing 2000 Lease Form Para 7)   
 

Suggested Change:  Delete “(D)”.  Alternatively, delete and substitute the following: 
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In complying with the requirements of this Article, Lessee additionally 
shall compile and provide to Lessor a listing of all unplugged wells and 
facilities owned or operated by Lessee on the acreage released or no 
longer in use that require abandonment that were drilled or installed 
pursuant to the terms and provisions of this lease. 

Reason:  Requiring the list of wells and facilities places additional burden on the lessee 
and will delay the furnishing of releases.  Requiring this information be filed in the public 
records with the release is not necessary and makes no sense.  Additionally, the lessee has 
a year under Article 12(A) to conduct the plugging and abandonment and removal, and 
the State would seem to be protected by that provision.  Forcing the listing and plan 
within ninety (90) days may burden the lessee by making him do it sooner than in the 
ordinary course with the necessary partner input and approval.  Also, non-operators often 
do not have the information or control to comply with this and will be subject to the same 
liquidated damages.  Also, there is some concern that with the current wording a current 
lessee may be responsible for wells and facilities on the lease that pre-dated the lease (the 
reason for the added language on “pursuant to …). 

 
9. Abandonment and Restoration (Article 12 of the Draft 2016 Lease Form, Pages 20-21; 
for comparison, see Existing 2000 Lease Form Para 12)   
 

Suggested Change to “(A)”:  After the words “to its original condition,” add “subject to 
ordinary wear and tear and as reasonably practicable”.   
 
Suggested Change to “(D)”:  On page 21 on line 7 replace “possible” with “practicable”. 
 
Reason:  Given the chilling effect on business in this State from legacy lawsuits, this 
provision will be scrutinized by those looking to do business in this State.  If we are 
going to include language like this it should be “subject to ordinary wear and tear” as that 
is more consistent with the Civil Code and case law, and “as reasonably practicable” adds 
a level of balance from the lessee’s perspective.  Also, in some cases, removal of 
flowlines can be harmful to marsh, oyster leases, other flowlines, etc.  Restoration of 
premises to original conditions can also have many variables (e.g., storms, natural 
subsidence, erosion, infill can greatly affect premises). 

 
13. Responsibility for Environmental Damage (Article 14 of the Draft 2016 Lease Form, 
Page 21; for comparison, see Existing 2000 Lease Form Para 24)   
 

Suggested Change:  Delete all but provisions previously in lease (i.e., “(C)” and 
paragraph immediately following it).  

 
Reason:  This provision is extremely disturbing and will definitely discourage leasing as 
written.  It goes way beyond any private lease forms and the matters addressed by it are 
better addressed by other lease provisions (damages and indemnity) and applicable 
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environmental and other laws.  First, it uses a number of broad undefined terms (see 
underlined terms on pages 21-22 of the Draft 2016 Lease Form; e.g., “pollution”, “other 
damage to the environment”, “highest degree of care”, “pollutants” and “total 
environment”) (I seem to recall the draft form in an earlier iteration had a definition of 
“pollution” under the definitions that was likely deleted because it was overly broad and 
fraught with a number of other problems).  Second, it purports to require Lessee to use 
“all means at its disposal to recapture all escaped pollutants”.  As worded, we do not 
know what are pollutants are contemplated, how to comply and what the cost of 
complying with this might be.  Third, it may create a private cause of action, as Lessee is 
agreeing to be responsible for all damage to “private property that may result from any 
such pollution.”  The clause later goes on to provide a couple of situations where the 
Lessor and the Commissioner of Conservation can make certain determinations and 
prohibit or order the discontinuance of operations (“[sh]ould Lessor and the 
Commissioner of Conservation determine that continued oil and gas exploration and 
production operations … may cause unsafe operating conditions, waste pollution or 
contamination of air, fresh water or soil, Lessee agrees that Lessor and the Commissioner 
of Conservation may immediately prohibit further oil and gas exploration and production 
operations of the Lessee's facility and/or its associated wellhead facilities until such time 
as Lessor and the Commissioner of Conservation determine that such operations can and 
will be conducted in a physically and environmentally safe manner”; “[s]hould Lessor 
and the Commissioner of Conservation determine that any unsafe operating condition, 
waste, pollution or contamination of air, fresh water or soil is imminent, further oil and 
gas exploration and production operations of any affected reservoir formation and 
associated facility shall be discontinued until such time as Lessor and the Commissioner 
of Conservation determine that such operations will be conducted in a physically and 
environmentally safe manner”).  These provisions would have the effect of giving the 
Commissioner much broader powers, but without any regulations being promulgated, due 
process being provided, etc.  No process is established for giving notice of violations, 
opportunity to cure/comply, appeal, etc. 

 
14. Audit Rights (Article 20 of the Draft 2016 Lease Form, Page 27; for comparison, see 
Existing 2000 Lease Form Para 20)   
 

Suggested Change:  Delete the following: “OMR personnel shall have the same audit 
rights afforded the Louisiana Department of Revenue under La. R.S. 47:1542-1543”.  
 
Reason:  This language attempts to provide the same audit rights as exist for revenue and 
taxation, including under Section 1542.1 which provides “any document or record which 
a taxpayer is required to maintain in regard to a tax levied pursuant to this Subtitle, shall 
be retained by the taxpayer until the tax to which they relate have prescribed.”  There is 
no prescriptive period for the payment of royalties due the State of Louisiana.  The added 
provision itself does not provide for the period for which records must be retained.  These 
provisions were not written for the type of audit being undertaken.  The other statutory 
reference (i.e., 30 U.S.C. 1713), which is referenced in the current lease provision, 
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provides for a six (6) year retention period after the records are generated.  Additionally, 
subpart “(A)” provides audit rights. 

 
16. Notices  There are a number of places throughout the lease where notices are to be given 
to the lessee, often as a trigger for penalties or liquidated damages.  However, unlike most 
agreements in the oil and gas industry (e.g., sophisticated landowner lease forms, operating 
agreements, etc.), there is no notice provision.  One should be added to specify how and to whom 
notice is to be given.  For example, in many companies they would want the notices to go to the 
land and/or legal department.  One of the biggest concerns about these various requirements is 
the time it may take from receipt for the notice to get to the appropriate person within a company 
to be handled.  Also, if penalties or liquidated damages may be triggered, there should be a label 
stating same on the notice.  You may also want to reference the appointment of a joint lessee 
designee pursuant to forms and policies to be promulgated by the Board. 


























































