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consideration of the application, likely impacts of the
proposed use, comments received, and applicable rules,
regulations and guidelines, that a coastal use permit is not
required. If he finds that no permit is required, the secretary
shall notify the applicant and give public notice.

b. A local government with an approved program
may request that the secretary review an application for a
use of local concern and make a determination as to whether
a coastal use permit is required, pursuant to the procedures
provided for in Paragraph 2.a above. The secretary shall
notify the local government of his decision.

3. Decisions

a. Only the secretary may determine that a coastal
use permit is not required. A permit shall not be required if
the proposed use or activity will not occur within the
boundary of the coastal zone, does not have a direct and
significant impact on coastal waters, or is exempt from
permitting by Subsection C of these rules or by §214.31 (B)
or (C), §214.32 (A) or §214.34 of the SLCRMA.

b. The notice sent to the requestor or applicant shall
include a short and plain statement of the basis for the
decision. Public notice of the decision shall be given
pursuant to Subparagraph C.5.f of these rules.

4. Actions after Decision

a. If the determination is that a coastal use permit is
required, processing of the application may be commenced
or continued pursuant to Subsection C of these rules.

b. If the determination is that a coastal use permit is
not required, the requestor or the applicant may proceed to
carry out the activity. Provided that the secretary shall not be
stopped from subsequently requiring a permit or issuing
cease and desist orders if it is found that the activity as
implemented is significantly different from that shown on
the request or application, does in fact have a direct or
significant impact on coastal waters, or otherwise requires a
coastal use permit. Other civil or criminal sanctions shall not
be available in the absence of fraud, ill practices, deliberate
misrepresentation, or failure to comply with any cease and
desist or other lawful order of the secretary.

H. Beneficial Use of Dredged Material
1. Requirement for Beneficial Use

a.i. An application for a coastal use permit or a
general permit authorization for an individual activity that
involves 25,000 cubic yards or more of dredging shall
include a BUDM Plan. The application is incomplete until a
BUDM Plan is submitted. The permit/authorization shall be
conditioned upon compliance with the BUDM Plan
approved by the secretary.

ii.  Beneficial use is required only when the
primary purpose of the proposed dredging is to facilitate the
movement or mooring of vessels.

b. The proposed BUDM Plan shall set forth a plan
for the beneficial use of dredged material, in accordance
with the provisions of this Section. The applicant may meet
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the requirements of this Section through the following
options or a combination thereof:

i.  implementing a project for the beneficial use of
the dredged material;

ii.  providing for beneficial use of the dredged
material on an existing coastal restoration project;

iii.  conducting an alternative dredging activity
whereby an equivalent volume of material is dredged at
another location and put to a beneficial use; and/or

iv.  making a contribution to the Coastal Resources
Trust Fund.

¢. The secretary may disallow conducting an
alternative dredging activity or making a contribution to the
Coastal Resources Trust Fund as options to meet the
requirements of this Section if he finds that such activity or
contribution would not replace, substitute, enhance, or
protect ecological values sufficiently to offset failure to use
the dredged material.

2. Exceptions

a. A BUDM Plan is unnecessary under the
following circumstances:

i. To the extent that dredged material will be
replaced at the conclusion of the proposed activity, or in the
case of a continuing activity, within a reasonable time after
initiation of the proposed activity, as determined by the
secretary;

ii. To the extent that the proposed activity is
excavation of material for construction of a coastal
protection project included within the Master Plan or
associated Annual Plan(s); or

iii.  As specifically approved by the secretary in
writing, under exceptional circumstances and if the secretary
expressly finds that beneficial use of dredged material is
unnecessary to protect, create, or enhance wetlands.

b. If the applicant asserts an exception pursuant to
this paragraph 2, the applicant shall submit a statement with
the application setting forth the exception and the basis for
its application to the proposed activity. If the exception is
pursuant to paragraph 2.a.ii, the written approval of the
secretary shall be attached.

3. General Provisions

a. Upon grant of a coastal use permit, beneficial use
of dredged material in accordance with the BUDM Plan
approved by the secretary shall be deemed in compliance
with §707(B) of this Chapter. However, all other
requirements of this Chapter, including the guidelines set
forth in §§701-719, remain applicable.

b. The BUDM Plan shall be treated as part of the
coastal use permit application in all respects and shall be
subject to all requirements of the application process,
including distribution, public notice of the application,
public comment, consideration of public comment, public
hearings, provision of additional information regarding
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incomplete or inaccurate applications, review, permit
decision, and public notice of a permit decision.

¢. In reviewing the BUDM Plan, the secretary shall
consider:

i.  The recommendations and comments of any
state or federal agencies that demonstrated an interest,
during application processing, in participating in the
approval or disapproval of the BUDM Plan. The secretary
shall also consider the recommendations and comments of
the affected parish if the parish has an approved local
program and if the parish demonstrated, during application
processing, an interest in participating in approval or
disapproval of the BUDM Plan; and

ii.  The manner and extent to which a project for
dredged material is proposed to be used, a proposed use for
material dredged pursuant to an alternative dredging activity,
and/or use of a proposed in-lieu contribution will protect,
create, or enhance wetlands, including by having an
anticipated positive impact on the ecological value of the
Louisiana Coastal Zone and/or the hydrologic basin. The
proposed project or use shall be designed to provide for the
long-term viability of the coastal ecosystem.

d. The applicant shall obtain and provide to the
secretary together with the BUDM Plan all permits or
permissions required by any other state, federal, or local
agency under any other law, regulation, or ordinance for any
project or use proposed in the plan. In particular, if the
project or use involves placement of material on state water
bottoms, the applicant shall obtain or submit a copy of an
approved reclamation permit from the State Land Office in
accordance with their regulations and requirements. The
secretary may accept the BUDM Plan and grant the permit
subject to issuance of permits or permissions by other
permitting bodies within a time period determined by the
secretary.

e. The applicant shall attach to the BUDM Plan a
written affirmation that the applicant has made all reasonable
efforts to determine and identify persons who may be
affected by the proposed project or use, and has obtained the
express consent to the proposed project or use or explaining
the nature of any objection and providing contact
information for the objecting person.

f.  If the proposed project or use involves placement
on private property of material dredged from state-owned
property, the applicant shall obtain and provide to the
secretary together with the BUDM Plan an exemption or
waiver from the royalty payment required by state law; or
shall make the appropriate payment upon approval of the
plan and execution of the project, and submit documentation
of payment to the secretary within 15 days of making the

payment.

g. The applicant shall attach to the BUDM Plan a
written affirmation that the applicant is solely responsible
for, and agrees to defend, indemnify, and hold harmless all
state and local agencies, officers, and employees from, any
responsibility, liability, claim, judgment, or regulatory order

29

or direction arising from the approved BUDM Plan or any
activity undertaken by the applicant or its employees, agents,
or contractors pursuant to or in relation to the approved
BUDM Plan.

4. Implementation of Project for Beneficial Use of
Dredged Material

a. An applicant electing to implement a project for
the beneficial use of the dredged material shall submit a
BUDM Plan proposing the implementation of a specific
project for which the dredged material will be used in a
manner to protect, create, or enhance wetlands.

b. The BUDM Plan shall include:

i.  statement of the nature and location of the
proposed project;

ii.  statement of the manner in which the material
is proposed to used in the project, including the type of
equipment proposed to be used;

iii.  statement of the manner and extent to which
the project is expected or intended to protect, create, or
enhance wetlands;

iv.  statement of the manner and extent to which
the project may or will create impacts that may require
mitigation;

V. statement of the estimated time schedule for
the project;

vi.  statement of the estimated cost of the project;

vii.  design and construction plan for the project;
and

viii.  any other information or statements required
by the secretary.

5. Providing for Use on Existing Coastal Restoration
Project

a. An applicant electing to provide for use of the
dredged material on an existing coastal restoration project
shall submit a BUDM Plan proposing a specific project for
which the dredged material will be used in a manner to
protect, create, or enhance wetlands. The project may be one
being implemented pursuant to the Master Plan, or a specific
project to be conducted by a public or private entity.

b. The BUDM Plan shall include:

i.  statement of the nature and location of the
project for which the dredged material is proposed to be
used;

ii.  statement of the means by which the material is
proposed to be stored pending use and transported to storage
and to the project, including the type of equipment proposed
to be used;

iii.  statement of the manner in which the material
is proposed to be used in the project, including the type of
equipment proposed to be used;
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iv.  statement of the estimated time schedule for
use of the material for the project;

v.  statement whether the project is included in the
Master Plan or associated Annual Plan(s), page reference if
so, and specific citation of the project by name, number,
and/or other appropriate identifying information;

vi.  statement of the manner in which the project is
expected or intended to protect, create, or enhance wetlands;

vii.  statement of the manner in which use of the
dredged material for the project is expected or intended to
protect, create, or enhance wetlands;

viii.  statement of the manner and extent to which
use of the material and transportation of the material to the
project may or will create impacts that may require
mitigation;

ix.  contact information for project managers for
each state, federal, and/or local agency and each private
entity involved in the project;

X.  written agreement signed by the agency or
person charged with construction of the project, and by the
prime contractor responsible for constructing the project, if
applicable, agreeing to the proposed use of the dredged
material for the project in the proposed time frame, and
setting forth the authority of the persons signing the
agreement to enter such an agreement;

xi.  estimated cost to the applicant for transporting
or otherwise processing the material for the proposed
project; and

xii.  any other information or statements required
by the secretary.

6. Conducting an Alternative Dredging Activity

a. An applicant electing to conduct an alternative
dredging activity and beneficially use material dredged
pursuant to that activity shall submit a BUDM Plan
proposing a specific alternative dredging activity, a specific
use of material to be dredged pursuant to that activity, and
disposition of the dredged material from the proposed
activity.

i. The volume of material dredged and used
pursuant to the alternative activity shall be equal to or
greater than the volume of dredged material from the
proposed activity.

ii.  The material dredged pursuant to the
alternative activity may be used for an independent activity
not associated with a project, a project being implemented
pursuant to the Master Plan, or a specific project to be
conducted by a public or private entity.

b. The BUDM Plan shall include:

i.  statement of the nature and location of the
alternative dredging activity;

ii.  statement of the means by which material
dredged pursuant to the alternative activity is proposed to be
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stored pending use and transported to storage and to the site
of use, including the type of equipment proposed to be used;

iii.  statement of the nature and location of the
proposed site of use of the material.

iv.  statement of the manner in which the material
is proposed to be used, including the type of equipment
proposed to be used;

v.  statement of the estimated time schedule for
the proposed use of the material;

vi.  statement whether the proposed use is for a
project included in the master plan or associated annual
plan(s), page reference if so, and specific citation of the
project by name, number, and/or other appropriate
identifying information;

vii.  statement of the manner in which the proposed
use is expected or intended to protect, create, or enhance
wetlands;

viii.  statement of the manner and extent to which
the proposed alternative dredging activity, use of the
material, and transportation of the material to the site of use
may or will create impacts that may require mitigation;

ix. if the proposed dredging activity or use
involves an agency or person other than the applicant,
contact information for project managers for each state,
federal, and/or local agency and each private entity involved
in the proposed dredging activity and use;

x.  if the proposed use is for a project or other
activity being conducted by an agency or person other than
the applicant, written agreement signed by the agency or
person charged with construction of the project, and by the
prime contractor responsible for constructing the project, if
applicable, agreeing to the proposed use of the material for
the project in the proposed time frame, and setting forth the
authority of the persons signing the agreement to enter such
an agreement;

xi.  statement of the estimated cost to the applicant
for the proposed alternative dredging activity, use of the
material dredged pursuant to that activity, and transportation
or other processing of the material for the proposed use;

xii.  design and construction plan for the proposed
alternative dredging activity and for the proposed use of the
material dredged pursuant thereto;

xiii.  statement of the proposed manner of
disposition of the dredged material from the proposed
activity; and

xiv.  any other information or statements required
by the secretary.

7. In-Lieu Contribution

a. In lieu of constructing a project, providing for
use on another project, or conducting an alternative dredging
activity for the beneficial use of dredged material, the
applicant may elect to make a contribution in accordance
with this section. An applicant electing to make an in-lieu
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contribution shall submit a BUDM Plan proposing the
contribution in accordance with this section.

b. The amount of the contribution shall be the
greater of $1 or 1.5% of the average of the 12 monthly
postings by the United States Department of Energy, Energy
Information Administration of the Cushing, Oklahoma West
Texas Intermediate Spot Price FOB (dollars per barrel) for
crude oil for the fiscal year (July — June) immediately
preceding the date of submission of a complete application,
per cubic yard of dredged material that will not be replaced
at the conclusion of the proposed activity, or within a
reasonable time after initiation of the proposed activity in the
case of a continuing activity. However, the amount of the
contribution shall be limited to one-third of the cost of the
dredging component of the proposed activity, unless the
dredging is to be accomplished by “prop washing” or any
variation thereof, in which case the amount of the
contribution shall be limited to one-third of the cost to
perform traditional excavation-type dredging of the same
volume of material.

c. Prior to issuance of the final coastal use permit or
other authorization, an applicant electing to make an in-lieu
contribution shall remit payment to the department payable
to Louisiana Department of Natural Resources.

d. For a continuing activity for which a coastal use
permit or other authorization has been issued and the
applicant has elected to make an in-lieu contribution, the
contribution shall be paid at the time each individual
dredging incident authorized by the permit is approved. The
applicant shall remit payment to the department payable to
Louisiana Department of Natural Resources.

e. In-lieu contributions are designed to provide a
cost-effective mechanism for permit applicants to meet the
performance standards established by R.S. 49:214.30(H)
without sacrificing safeguards to the coastal ecosystem and
opportunities for multiple uses of the coastal zone. In
accordance therewith, such contributions shall be paid into
the Coastal Resources Trust Fund as provided by R.S.
49:214.40.

i.  The department shall keep records clearly
showing all deposits to, payments from, and the current net
amount in the Coastal Resources Trust Fund attributable to
in-lieu contributions.

ii.  The secretary may use the funds in the Coastal
Resources Trust Fund attributable to in-lieu contributions for
the following purposes:

(a). creation of long term management strategy
disposal areas for beneficial use of dredged material;

(b). creation of vegetated wetlands, including
coastal forests;

(c). creation or enhancement of barrier islands,
barrier shorelines, or associated dunes;

non-structural  shoreline
to achieve the creation,

(d). structural  or
modifications to hydrology
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enhancement or protection of coastal wetlands, barrier
islands, beaches or dune assemblages; or

(e). any other purpose that the
determines will result in creation,
protection of coastal wetlands.

secretary
enhancement, or

iii.  The secretary shall adopt a method whereby
the success of each project undertaken with these funds is
determined and monitored.

iv.  Funds in the Coastal Resources Trust Fund
attributable to in-lieu contributions may not be used for
administrative purposes.

8. Non-Compliance.

a. Compliance with the requirements of this section
is a condition of approval of the application and of any
permit issued to the applicant. If an application is approved
and the applicant fails to comply with applicable provisions
of this section, the applicant shall be deemed to be in
violation of the permit and subject to all applicable penalties.

b. If an application is approved and in the applicant
does not comply with the approved BUDM Plan, the
applicant shall be deemed to be in violation of the permit
and subject to all applicable penalties.

9. Miscellaneous

a. The secretary shall determine whether to
cumulate activities sought to be permitted through multiple
applications, for purposes of determining whether the
25,000-cubic-yard threshold is exceeded. This determination
shall be made on the basis of whether the activities would
normally be considered to be parts of a single economic
activity and/or whether the applicant has sought to evade the
beneficial use requirement.

b. The secretary may approve the accrual of
mitigation credits resulting from the beneficial use of
dredged material. Any mechanism adopted by the secretary
for this purpose shall conform to state mitigation regulations
in Subpart C of this Part. The secretary shall also make every
reasonable effort to have the mechanism adopted for this
purpose conform to federal mitigation regulations of the
U.S. Army Corps of Engineers as set forth at 33 CFR Parts
320-330 and the U.S. Environmental Protection Agency as
set forth at 40 CFR Part 120.

AUTHORITY NOTE: Promulgated in accordance with R.S.
49:214.21 - 49:214.41.

HISTORICALNOTE: Promulgated by the Department of
Natural Resources, Office of the Secretary, LR 6:493 (August
1980), amended LR 8:519 (October 1982), amended by the
Department of Natural Resources, Office of Coastal Restoration
and Management, LR 16:625 (July 1990), amended by the
Department of Natural Resources, Office of the Secretary, LR
21:835 (August 1995), amended by the Department of Natural
Resources, Office of Coastal Restoration and Management, LR
28:516 (March 2002), amended by the Department of Natural
Resources, Office of the Secretary, LR 35:2184 (October 2009), LR
35:2188 (October 2009).
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